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STATE OF INDIANA 

INDIANA UTILITY REGULATORY COMMISSION 
 
INFOTELECOM, LLC,   ) 
      ) 
  COMPLAINANT,  ) 
      ) 
v.      ) CAUSE NO. 41268-INT-260 RD01 
      ) 
INDIANA BELL TELEPHONE   ) 
COMPANY, D/B/A AT&T INDIANA, ) 
      ) 
  DEFENDANT.  ) 
 

AT&T INDIANA’S OPPOSITION TO INFOTELECOM’S  
ASSERTION THAT THE BANKRUPTCY STAY UNDER  

11 U.S.C. § 362 APPLIES TO THIS PROCEEDING 
 

Indiana Bell Telephone Company Incorporated d/b/a AT&T Indiana (“AT&T Indiana”) 

respectfully submits this Opposition to Infotelecom, LLC’s (“Infotelecom”) assertion, in its 

“Notice of Bankruptcy Filing and Suggestion of Stay,” that the automatic stay under bankruptcy 

law, 11 U.S.C. § 362, applies to this proceeding.  Both the plain language of Section 362 and 

well-established case law show that this proceeding is not subject to the bankruptcy stay and 

should continue as scheduled.  In support of this Opposition, AT&T Indiana states as follows: 

1. Complainant Infotelecom initiated this case by filing a complaint against AT&T 

Indiana on July 27, 2011. 

2. On October 18, 2011, Infotelecom filed a petition for bankruptcy in the United 

States Bankruptcy Court for the Northern District of Ohio.  Also on October 18, 2011 

Infotelecom filed with the Commission its “Notice of Bankruptcy Filing and Suggestion of 

Stay,” baldly asserting that the instant proceeding “is subject to an automatic stay pursuant to the 

United States Bankruptcy Code.  See 11 U.S.C. Sec. 362.” 
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3. Infotelecom is wrong.  The automatic stay under 11 U.S.C. § 362 applies only to 

actions “against the debtor” (in this case, Infotelecom).  11 U.S.C. § 362(a)(1). The instant case 

is not one filed “against the debtor.”  It was Infotelecom, not AT&T Indiana, that initiated this 

proceeding, and the proceeding is therefore “against” AT&T Indiana.  Accordingly, the 

automatic bankruptcy stay under Section 362 does not apply here.   

4. Section 362(a)(1) states that a bankruptcy petition acts to stay “the 

commencement or continuation . . . of a judicial, administrative, or other action against the 

debtor that was or could have been commenced” before the filing of the bankruptcy case.1  11 

U.S.C. § 362(a)(1) (emphasis added).  Nothing in Section 362 acts to stay proceedings 

commenced by the debtor.  The courts have therefore consistently interpreted this provision to 

mean that an action brought by the debtor – like this case – is not subject to the automatic stay.    

In re Hall, 304 F.3d 743, 746 (7th Cir. 2002) (“the automatic stay of 11 U.S.C. § 362 does not 

apply to suits by the debtor”); Martin-Trigona v. Champion Fed. Sav. & Loan Ass’n, 892 F.2d 

575, 577 (7th Cir. 1989) (“the automatic stay is inapplicable to suits by the bankrupt (‘debtor,’ as 

he is now called).  This appears from the statutory language, which refers to actions ‘against the 

debtor,’ 11 U.S.C. § 362(a)(1), and from the policy behind the statute . . . .  There is . . . no 

policy of preventing persons whom the bankrupt has sued from protecting their legal rights.”).2     

                                                 
1 For convenience, the full text of 11 U.S.C. § 362 is provided as Attachment A hereto.  As every subsection of 
Section 362(a) makes clear, the automatic stay applies only to actions against the debtor. 
 
2 Accord, e.g., In re Palmdale Hills Property, LLC, 423 B.R. 655, 663 (B.A.P. 9th Cir. 2009) (“the automatic stay 
has been found inapplicable to lawsuits initiated by the debtor”); Matter of U.S. Abatement Corp., 39 F.3d 563, 568 
(5th Cir. 1994) (“The automatic stay of the Bankruptcy Code extends only to actions ‘against the debtor.’  11 U.S.C. 
§ 362(a).  . . . [A] debtor’s offensive claims are not subject to the automatic stay.”); Koolik v. Markowitz, 40 F.3d 
567, 568 (2d Cir. 1994) (“the automatic stay is applicable only to proceedings ‘against,’ 11 U.S.C. § 362(a)(1), the 
debtor.”);  In re Merrick, 175 B.R. 333, 337 & n.6 (B.A.P. 9th Cir. 1994);; Carley Capital Group v. Fireman’s Fund 
Ins. Co., 889 F.2d 1126, 1127 (D.C. Cir. 1989); In re Association of St. Croix Condominium Owners v. St. Croix 
Hotel Corp., 682 F.2d 446, 448 (3d Cir.1982) (“Section 362 by its terms only stays proceedings against the debtor.  
The statute does not address actions brought by the debtor”); Madison Capital Co., LLC v. Smith, 2009 WL 
1119411, at *2 (E.D. Ky. 2009) (“[A]ccording to the plain language of the statute, the filing of a bankruptcy petition 
only initiates a stay with respect to actions or proceedings against a debtor, not actions or proceedings pursued by a 
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5. Only this Commission (not any federal court or bankruptcy court) has jurisdiction 

to resolve the Interconnection Agreement (“ICA”)-interpretation dispute that Infotelecom has 

raised in this case and determine the meaning of the ICA’s escrow provision.  This issue 

continues to be important for Infotelecom if and to the extent it desires to receive service from 

AT&T Indiana under the ICA while it seeks to reorganize.  Bankruptcy does not allow 

Infotelecom to compel post-bankruptcy performance by AT&T Indiana under the ICA unless 

Infotelecom fully complies with the terms of the ICA.  Thus, as long as Infotelecom intends to 

seek service from AT&T Indiana under the ICA during its bankruptcy case, it is critical that its 

obligations with respect to the ICA escrow provision be promptly determined. 

 

6. For these reasons, Infotelecom’s “Suggestion of Stay” is contrary to established 

law.  The Section 362 stay does not apply here, and this case should therefore continue on the 

existing schedule. 

   
      Respectfully submitted,  
 
      INDIANA BELL TELEPHONE COMPANY 
 
 
      /sBrian D. Robinson     
      One of Its Attorneys 
 
Theodore A. Livingston 
Dennis G. Friedman 
Mayer Brown LLP 
71 South Wacker Drive 
Chicago, IL  60606 
(312) 701-7319 
tlivingston@mayerbrown.com 
dfriedman@mayerbrown.com 

Brian D. Robinson  
General Attorney  
AT&T Indiana  
240 N. Meridian, Room 1831 
Indianapolis, IN 46204  
(317) 265-2136  
Br5328@att.com  

                                                                                                                                                             
debtor against another party.”); Rett White Motor Sales Co. v. Wells Fargo Bank, 99 B.R. 12, 15 (N.D.Cal.1989) 
(“[T]he stay provisions are not designed to stay actions which have been commenced by the bankrupt party.  . . . 
There is simply no language in Section 362(a) designed to stay actions initiated by the debtor.”). 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on October 20, 2011, a copy of the foregoing was 
served upon the following parties electronically or via First Class United States Mail. 

 
Karol Krohn 
Office of Utility Consumer Counselor 
Indiana Government Center North 
100 North Senate Ave., Room N501 
Indianapolis, IN 46204-2208 
infomgt@oucc.in.gov 
kkrohn@oucc.in.gov 

Richard E. Aikman Jr. 
Anne E. Becker 
Stewart & Irwin, P.C. 
251 East Ohio Street, Suite 1100 
Indianapolis, IN  46204-2118 
raikman@silegal.com 
abecker@silegal.com 

 
Ross A. Buntrock 
G. David Carter 
Arent Fox LLP 
1050 Connecticut Avenue, N.W. 
Washington DC  20036-5339 
buntrock.ross@arentfox.com 
carter.david@arentfox.com 

 
Alexander E. Gertsburg 
General Counsel 
1228 Euclid Avenue, Suite 390 
Cleveland, OH  44115 
agertsburg@infotelecom.us 

 
 
 
 

/s Katherine J. Yott    
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BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

Infotelecom LLC,     ) 
      ) 
 Complainant,     ) 
      ) 
v.       )  Case No. 11-4887-TP-CSS 
      ) 
AT&T Ohio,      ) 
      ) 
 Respondent.     ) 
 

AT&T OHIO’S OPPOSITION TO INFOTELECOM’S 
ASSERTION THAT THE BANKRUPTCY STAY UNDER 

11 U.S.C. § 362 APPLIES TO THIS PROCEEDING 
 

 AT&T Ohio respectfully submits this Opposition to Infotelecom, LLC’s (“Infotelecom”) 

assertion, in its “Notice of Bankruptcy Filing and Suggestion of Stay,” that the automatic stay 

under bankruptcy law, 11 U.S.C. § 362, applies to this proceeding.  Both the plain language of 

Section 362 and well-established case law show that this proceeding is not subject to the 

bankruptcy stay and should continue without any stay.  In support of this Opposition, AT&T 

Ohio states as follows: 

 1. Complainant Infotelecom initiated this case by filing a complaint against AT&T 

Ohio on August 24, 2011.  Infotelecom asked the Commission to find that a provision in the 

parties’ interconnection agreement (“ICA”) did not require Infotelecom to escrow amounts that it 

may owe AT&T Ohio for intercarrier compensation in order to ensure the money would be there 

to pay AT&T Ohio when the FCC resolved the issue of compensation for the traffic at issue. 

Infotelecom was permitted to litigate the complaint without posting any kind of security and the 

case has been set for a prehearing conference.  (Entry 10-11-11). 

 2. On October 18, 2011, Infotelecom filed a petition for bankruptcy in the United 

States Bankruptcy Court for the Northern District of Ohio.  Also on October 18, 2011 
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Infotelecom filed with the Commission its “Notice of Bankruptcy Filing and Suggestion of 

Stay,” baldly asserting that the instant proceeding “is subject to an automatic stay pursuant to the 

United States Bankruptcy Code.  See 11 U.S.C. Sec. 362.” 

 3. Infotelecom is wrong.  The automatic stay under 11 U.S.C. § 362 applies only to 

actions “against the debtor” (in this case, Infotelecom).  11 U.S.C. § 362(a)(1). The instant case 

is not one filed “against the debtor.”  It was Infotelecom, not AT&T Ohio, that initiated this 

proceeding, and the proceeding is therefore “against” AT&T Ohio.  Accordingly, the automatic 

bankruptcy stay under Section 362 does not apply here.   

 4. Section 362(a)(1) states that a bankruptcy petition acts to stay “the 

commencement or continuation . . . of a judicial, administrative, or other action against the 

debtor that was or could have been commenced” before the filing of the bankruptcy case.  11 

U.S.C. § 362(a)(1) (emphasis added).  Nothing in Section 362 acts to stay proceedings 

commenced by the debtor.  The courts have therefore consistently interpreted this provision to 

mean that an action brought by the debtor – like this case – is not subject to the automatic stay.  

E.g., In re Palmdale Hills Property, LLC, 423 B.R. 655, 663 (B.A.P. 9th Cir. 2009) (“the 

automatic stay has been found inapplicable to lawsuits initiated by the debtor”);  In re Hall, 304 

F.3d 743, 746 (7th Cir. 2002) (“the automatic stay of 11 U.S.C. § 362 does not apply to suits by 

the debtor”); Matter of U.S. Abatement Corp., 39 F.3d 563, 568 (5th Cir. 1994) (“The automatic 

stay of the Bankruptcy Code extends only to actions ‘against the debtor.’  11 U.S.C. § 362(a).  . . 

. [A] debtor’s offensive claims are not subject to the automatic stay.”); Koolik v. Markowitz, 40 

F.3d 567, 568 (2d Cir. 1994) (“the automatic stay is applicable only to proceedings ‘against,’ 11 

U.S.C. § 362(a)(1), the debtor.”);  In re Merrick, 175 B.R. 333, 337 & n.6 (B.A.P. 9th Cir. 1994); 

Martin-Trigona v. Champion Fed. Sav. & Loan Ass’n, 892 F.2d 575, 577 (7th Cir. 1989) (“the 
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automatic stay is inapplicable to suits by the bankrupt (‘debtor,’ as he is now called).  This 

appears from the statutory language, which refers to actions ‘against the debtor,’ 11 U.S.C. § 

362(a)(1), and from the policy behind the statute . . . .  There is . . . no policy of preventing 

persons whom the bankrupt has sued from protecting their legal rights.”); Carley Capital Group 

v. Fireman’s Fund Ins. Co., 889 F.2d 1126, 1127 (D.C. Cir. 1989); In re Association of St. Croix 

Condominium Owners v. St. Croix Hotel Corp., 682 F.2d 446, 448 (3d Cir.1982) (“Section 362 

by its terms only stays proceedings against the debtor.  The statute does not address actions 

brought by the debtor”); Madison Capital Co., LLC v. Smith, 2009 WL 1119411, at *2 (E.D. Ky. 

2009) (“[A]ccording to the plain language of the statute, the filing of a bankruptcy petition only 

initiates a stay with respect to actions or proceedings against a debtor, not actions or proceedings 

pursued by a debtor against another party.”); Rett White Motor Sales Co. v. Wells Fargo Bank, 

99 B.R. 12, 15 (N.D.Cal.1989) (“[T]he stay provisions are not designed to stay actions which 

have been commenced by the bankrupt party.  . . . There is simply no language in Section 362(a) 

designed to stay actions initiated by the debtor.”).        

 5. For these reasons, Infotelecom’s “Suggestion of Stay” is contrary to established 

law.  The Section 362 stay does not apply here, and this case should therefore proceed on an 

expedited complaint schedule.  Only this Commission (not any federal court or bankruptcy court) 

has jurisdiction to resolve the ICA-interpretation dispute that Infotelecom has raised in this case 

and determine the meaning of the ICA’s escrow provision.  This issue continues to be important 

for Infotelecom if and to the extent it desires to receive service from AT&T Ohio under the ICA 

while it seeks to reorganize.  Bankruptcy does not allow Infotelecom to compel post-bankruptcy 

performance by AT&T Ohio under the ICA unless Infotelecom fully complies with the terms of 

the ICA.  Thus, as long as Infotelecom intends to seek service from AT&T Ohio under the ICA 
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during its bankruptcy case, and afterwards, it is critical that its obligations with respect to the 

ICA escrow provision be promptly determined. 

   

      Respectfully submitted,  

 
       AT&T Ohio 
 
       By:  /s/ Mary Ryan Fenlon 
        

Mary Ryan Fenlon (Counsel of Record) 
Jon F. Kelly 
AT&T Services, Inc. 
150 E. Gay St., Room 4-C 
Columbus, OH 43215 
614-223-3302 
mf1842@att.com 
jk2961@att.com 
 
Dennis G. Friedman 
J. Tyson Covey 
Mayer Brown LLP 
71 S. Wacker Dr. 
Chicago, IL 60606 
312-701-7319 
dfriedman@mayerbrown.com 
jcovey@mayerbrown.com 
 
 
Its Attorneys 
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Certificate of Service 
 
  I hereby certify that a copy of the foregoing has been served this 21st day of 

October, 2011 by e-mail on the parties shown below. 

 
       _______/s/ Mary R. Fenlon_______ 
        Mary R. Fenlon 
 
 
 
Benita A. Kahn 
Stephen M. Howard 
Vorys, Sater, Seymour and Pease LLP 
52 East Gay Street 
Columbus, OH 43215 
bakahn@vorys.com 
smhoward@vorys.com 
 
Ross A. Buntrock 
G. David Carter 
Arent Fox LLP 
1050 Connecticut Ave, N.W. 
Washington, DC 20036-5339 
Buntrock.ross@arentfox.com 
Carter.david@arentfox.com 
 
Alexander E. Gertsburg 
General Counsel 
1228 Euclid Avenue, Suite 390 
Cleveland, OH 44115 
agertsburg@infotelecom.us 
 
 
11-4887.sl 
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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION  

 
INFOTELECOM, LLC,   ) 
      ) 
   Complainant,  ) 
      ) 
v.      ) Docket No. 11-0597 
      ) 
Illinois Bell Telephone Company,  ) 
      ) 
   Defendant.  ) 
 

AT&T’S OPPOSITION TO INFOTELECOM’S ASSERTION THAT T HE 
BANKRUPTCY STAY UNDER 11 U.S.C. 362 APPLIES TO THIS PROCEEDING 

 Illinois Bell Telephone Company, Inc. (“AT&T Illinois”) respectfully submits this 

Opposition to Infotelecom, LLC’s (“Infotelecom”) assertion, in its “Notice of Bankruptcy Filing 

and Suggestion of Stay,” that the automatic stay under bankruptcy law, 11 U.S.C. § 362, applies 

to this proceeding.  Both the plain language of Section 362 and well-established case law show 

that this proceeding is not subject to the bankruptcy stay and should continue as scheduled.  In 

support of this opposition, AT&T Illinois states as follows:   

 1. Infotelecom initiated this case by filing a complaint against AT&T Illinois on 

August 24, 2011.  The schedule thereafter was dictated by statute, 220 ILCS 5/13-515.  Briefing 

on the merits is now complete and, pursuant to Section 13-515, the ALJ’s decision must be 

issued no later than October 24, 2011.   

 2. Infotelecom filed a petition for bankruptcy in the United States Bankruptcy Court 

for the Northern District of Ohio on October 18, 2011.  Also on October 18, 2011 Infotelecom 

filed with the Commission its “Notice of Bankruptcy Filing and Suggestion of Stay,” asserting 

that the instant proceeding “is subject to an automatic stay pursuant to the United States 

Bankruptcy Code.  See 11 U.S.C. Sec. 362.”   

11-18945-jps    Doc 19-3    FILED 10/21/11    ENTERED 10/21/11 18:10:27    Page 15 of 19



 2

 3. Infotelecom is wrong.  The automatic stay under 11 U.S.C. § 362 applies only to 

actions “against the debtor” (in this case, Infotelecom).  11 U.S.C. § 362(a)(1). The instant case 

is not one filed “against the debtor.”  It was Infotelecom, not AT&T Illinois, that initiated this 

proceeding, and the proceeding is “against” AT&T Illinois.  Accordingly, the automatic 

bankruptcy stay under Section 362 does not apply.   

 4. Section 362(a)(1) states that a bankruptcy petition acts to stay “the 

commencement or continuation . . . of a judicial, administrative, or other action against the 

debtor that was or could have been commenced” before the filing of the bankruptcy case. 11 

U.S.C. § 362(a)(1) (emphasis added).  Nothing in Section 362 applies to stay proceedings 

commenced by the debtor.  The courts have therefore consistently interpreted this provision to 

mean that an action brought by the debtor – like this case – is not subject to the automatic stay.  

In re Hall, 304 F.3d 743, 746 (7th Cir. 2002) (“the automatic stay of 11 U.S.C. § 362 does not 

apply to suits by the debtor”); Martin-Trigona v. Champion Fed. Sav. & Loan Ass’n, 892 F.2d 

575, 577 (7th Cir. 1989) (“the automatic stay is inapplicable to suits by the bankrupt (‘debtor,’ as 

he is now called).  This appears from the statutory language, which refers to actions ‘against the 

debtor,’ 11 U.S.C. § 362(a)(1), . . . and from the policy behind the statute . . . There is . . . no 

policy of preventing persons whom the bankrupt has sued from protecting their legal rights.”).1  

The Commission itself recognized this in Avenew, Inc. v. Illinois Bell Tel. Co., Docket No. 98-

                                                 
1 Accord, e.g., Matter of U.S. Abatement Corp., 39 F.3d 563, 568 (5th Cir. 1994) (“The automatic stay of the 
Bankruptcy Code extends only to actions ‘against the debtor.’  11 U.S.C. § 362(a) . . . [A] debtor’s offensive claims 
are not subject to the automatic stay.”); Koolik v. Markowitz, 40 F.3d 567, 568 (2d Cir. 1994) (“the automatic stay is 
applicable only to proceedings ‘against,’ 11 U.S.C. § 362(a)(1), the debtor.”);  In re Merrick, 175 B.R. 333, 337 & 
n.6 (B.A.P. 9th Cir. 1994) (collecting cases); Carley Capital Group v. Fireman’s Fund Ins. Co., 889 F.2d 1126, 
1127 (D.C. Cir. 1989); In re Association of St. Croix Condominium Owners v. St. Croix Hotel Corp., 682 F.2d 446, 
448 (3d Cir.1982) (“Section 362 by its terms only stays proceedings against the debtor.  The statute does not address 
actions brought by the debtor”); Rett White Motor Sales Co. v. Wells Fargo Bank, 99 B.R. 12, 15 (N.D.Cal.1989) 
(“[T]he stay provisions are not designed to stay actions which have been commenced by the bankrupt party . . . 
There is simply no language in Section 362(a) designed to stay actions initiated by the debtor.”). 
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0876, 2002 Ill. PUC LEXIS 489, at *4 (May 22, 2002), finding that when a claim is “brought by 

a debtor . . . the stay provisions of bankruptcy law do not apply” (citing Martin-Trigona).   

 5. For these reasons, Infotelecom’s “Suggestion of Stay” is contrary to established 

law, and the Commission must continue with this proceeding on the existing, statutorily 

mandated schedule.   

      Respectfully submitted,  
 
      ILLINOIS BELL TELEPHONE COMPANY 
 
 
             
      One of Its Attorneys 
 
Theodore A. Livingston 
Dennis G. Friedman 
Mayer Brown LLP 
71 South Wacker Drive 
Chicago, IL  60606 
(312) 701-7319 
tlivingston@mayerbrown.com 
dfriedman@mayerbrown.com 

Karl B. Anderson 
General Attorney 
AT&T Illinois 
225 W. Randolph, Fl. 25D 
Chicago, Ill. 60606 
(312) 727-2928  
ka1873@att.com 
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CERTIFICATE OF SERVICE 
 
 I, Karl B. Anderson, an attorney, certify that a copy of the foregoing AT&T’S 

OPPOSITION TO INFOTELECOM’S ASSERTION THAT THE BANK RUPTCY STAY 

UNDER 11 U.S.C. 362 APPLIES TO THIS PROCEEDING was served on the following 

parties by U.S. Mail and/or electronic transmission on October 21, 2011.   

 

       __________________________________ 
        Karl B. Anderson
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SERVICE LIST FOR ICC DOCKET 11- 0597 

John Riley  
Administrative Law Judge 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL 60601 
jriley@icc.illinois.gov 
 
Ross A. Buntrock 
G. David Carter 
Jason A. Koslofsky 
Arent Fox LLP 
1050 Connecticut Avenue, N.W. 
Washington, DC 20036-5339 
buntrock.ross@arentfox.com  
carter.david@arentfox.com  
koslofsky.jason@arentfox.com 
 
Alexander E. Gertsburg 
Infotelecom, LLP 
1228 Euclid Avenue, Suite 390 
Cleveland, OH 44115 
agertsburg@infotelecom.us 

Matthew Harvey 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL 60601 
mharvey@icc.illinois.gov 
 
Qin Liu 
Illinois Commerce Commission 
160 North LaSalle Street 
Suite C-800 
Chicago, IL 60601 
qliu@icc.illinois.gov 
 
Thomas Rowland 
Stephen Moore 
Rowland & Moore 
200 West Superior Street, Suite 400 
Chicago, IL 60610 
tom@telecomreg.com 
steve@telecomreg.com 
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